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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present: Smti D.Boro, A.J.S 

             Civil Judge, Dhubri 

 

Title Appeal No. 25/2017 

2ndday of August, 2019 

1)  Kadimulla Sk…………….............Appellants. 

-Versus- 

1)  Babu Sk and others        …………................. Respondents. 

This appeal coming on this day (or having been heard on) 06-07-19.  

In the presence of: 

Mr.N.A.Sk. ............................  Ld. Advocate for Appellants. 

Mr. M.Khan     ..............................  Ld. Advocate for Respondents. 

Mr. S.K.Das     ……………………………  Govt. Pleader. 

And having stood for consideration to this day, the Court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellant/plaintiff on being aggrieved and 

dissatisfied with the judgment and decree dated 20-06-2017 passed in connection 

with T.S. No. 378/2012 by learned Munsiff No. 1 Dhubri, whereby Ld. Trial Court 

dismissed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 378/2012 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellant/plaintiff filed this appeal on the following grounds :- 

1) The Ld. Trial Court erred both in law and fact in adjudication of the suit. 

2) The Ld. Trial Courtdid not meticulously peruse the evidence on record and 

scrutinised the exhibited documents in the proper perspective. 

3) The Ld. Trial Court wrongly discussed the issue no. 2 & 3. 

4) It was the burden of the defendants to pray for an Amin Commission to 

identify the suit land when they challenged the identification. 

5) The crux of the suit is the issue of mortgage and redemption of mortgage but 

no issue on this main point has been framed. 

4. I find it necessary to give brief description of the plaintiff’s case. The suit is for 

declaration, redemption, eviction, khas possession, correction of record-of-right and 

for perpetual injunction.The plaintiff is the  sole owner and possessing the land 

measuring 3B-1K-2L (three bigha one katha two lecha) covered by Dag No.43(Old) 

under Khatian NO.16,Patta No.13(new) at village Binnachara Part IV which is 

schedule ‘A’land by paying revenue regularly to the Govt. The plaintiff mortgaged a 

portion of land measuring 1B-2K-19L (one bigha two katha nineteen lecha)out of 

his A schedule land due to urgent need of money in the second week of 

March/1997to one Afatullah Sk and is the B schedule land and suit land who is the 

predecessor-in-interest of the defendant No.1 to 7 for a sum of Rs.3000/- (Rupees 

three thousand) only being mortgage amount andput him in possession of the B 

schedule land. There was a verbal stipulation that as and when the mortgage 

amount is repaid to the mortgagee,he will be bound to receive the amount and 

deliver the vacant possession of the mortgaged land to the mortgagor i.e. plaintiff. 
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After taking delivery of possessionof the B schedule land said Afatullah Sk. 

possessed the mortgaged land till his death in the middle part of 2011, as the 

plaintiff could not arrange money to redeem his B schedule land from him. After 

death of said mortgagee Afatullah, his sons i.e. defendant No.1 to 7 entered into 

possession of B schedule land. Thereafter, the plaintiff arranged money and 

continuously approaching the defendant No.1 to 7 several times with request to 

accept the mortgage amount of Rs.3000/- and deliver possession of the mortgaged 

land i.e. B schedule land to him but defendants paid no heed nor accept the 

amount.In this regard, one village salish was called on 20-2-2012 butthe 

defendants did not attend the salish and the plaintiff came to know from a reliable 

source that Lt. Afatullah Sk during his life time taking advantage of mortgage, 

suppressing the material facts fraudulently and surreptitiously managed the 

settlement staff of the ASO, Dhubri Circle to record B schedule land in his name 

which clouded the right of the plaintiff over the B schedule land. On enquiry in the 

office of the ASO, Dhubri when the plaintiff came to know about record of name of 

Afatullah Sk in respect of B schedule land, the plaintiffs filed one petition in (DM) 

Misc. Case No.161/2012 before the ASO, Dhubri for deletion of name of Afatullah 

Sk therefrom which is pending for disposal. Now the defendant No.1 to 7 are trying 

to transfer the B schedule land to some other person. The plaintiff being the 

mortgagor is entitled to redeem the suit land from the defendant No.1 to 7.Hence 

this suit.   

5. The defendants have filed written statement and stated that the suit is not 

maintainable both in law and facts; barred by law of limitation;bad for mis-joinder 

and non-joinder of necessary parties; suit is under-valued; there is no cause of 

action for the suit. 
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6. The plaintiff wrongly inserted the schedule of the ‘A’ schedule land. The defendants 

have been enjoying and possessing the suit land which is recorded in the record-of-

right and paying revenue to the Govt. The defendants or their predecessor never 

executed any mortgage deed at any point of time nor paid any amount of security 

to the predecessor of the defendants and the plaintiff never approached the 

defendants for return of the amount of Rs.3000/- (Rupees three thousand) only. 

The defendants are enjoying the suit land by constructing residential house 

thereon. The mortgage of the suit land is false. The suit land is the ancestral 

property of the defendants which has been recorded in the first settlement 

operation in 1962 in the name of the fore-father of the defendants. The name of 

the father of the defendants has been recorded in the 1986 during settlement 

operation. Themutation proceeding vide DM(Misc.) Case No.161/12 is already 

disposed of in favour of the O.P. The defendants have dwelling house over the suit 

land. The defendants prayed to dismiss the suit with costs.                                                                            

7. The Ld. Trial Court has framed following issues : 

1) Whether the suit is maintainable in its present form? 

2) Whether there is any cause of action for the suit?  

3) Whether the plaintiff has got right, title, interest over the suit land? 

4) Whether the plaintiff is entitled to get any reliefs or reliefs asprayed for? 

5) To what any other relief/reliefs, the plaintiff is entitled? 

  ADDITIONALISSUES: 

1) Whether the suit is barred by limitation? 

2) Whether the suit is bad for non-joinder of necessary parties and mis-joinder of 

parties? 

3) Whether the plaintiff mortgaged the B schedule land (part of A schedule land) 

to Afatullah Sk, predecessor-in-interest of the defendants? 
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8. Points for determination: 

(1) Whether the Ld. Trial Court erred in reaching the findings? 

9. Discussions, Reasons and Decision: 

10. Point No.1: 

I have seen that the plaintiff’s plea was that he mortgaged the suit land to the 

father of the defendants. Now the plaintiff wants to redeem the suit land; but the 

defendants had refused to accept the mortgage money and return back the suit 

land to the plaintiff. No issue on mortgage has been framed by the Ld. Trial Court. 

Moreover it appears that the suit land has Dag No.43 (Old), Khatian NO.16, Patta 

No.13 (new) of village Binnachara Part IV. The defendants had stated in their WS 

that the description of the A schedule land is wrong. The defendants are occupying 

land measuring 1B-2K-19L(one bigha two katha nineteen lecha) at village Baladoba 

part IV bearing khatian No. 62, Patta No. 43, Dag No. 396. 

11. The Dag No. and Khatian No. of the suit land and the land occupied by the 

defendants are different. The defendants have not said that the suit land and the 

defendants’ occupied land are different land; but the defendants have stated that 

the description of the A schedule land is wrong. I consider that issue on mortgage 

should have been framed and the correct Dag No. and khatian No. are required to 

be ascertained of the suit land and of the land in possession of the defendants. 

Hence, the case record is remanded back to the Court of Ld. Munsiff No.1, Dhubri 

to decide Issue – whether the plaintiff mortgaged the suit land to Afatullah Sk. 

predecessor of defendant No.1 to 7? 

The Trial Court is directed to issue a survey commission to determine the following 

facts--- 

(1) Whether the description of the suit land is correct e.g. Dag No., Patta No., 

Khatian No. etc. are correct or not? 
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(2) What is the dag No., patta No., khatian No. of the land in possession of the 

defendant No.1 to 7? 

(3) Whether the suit land as described in the plaint is the same land in possession of 

the defendant No.1 to 7? 

12. In view of the above discussions, the case record is remanded back to the Ld. Trial 

Court to decide the suit afresh. Both parties are directed to appear before the Ld. 

Trial Court on 03/09/19 to receive further instruction. 

13. Send back LCR along with a copy of the judgment. 

14. Given under my hand and seal of this Court this 2nd day of August, 2019. 

Typed by me— 

 

    D. Boro        D. Boro 

    Civil Judge, Dhubri        Civil Judge, Dhubri 

 

 

 

 


